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Litigating Climate Change in Canada - 
Evidence over Ideology 
 

Executive Summary 
 
 
Some prominent law firms in Canada have recently published papers analysing what many 
see as an increasing trend – the filing of lawsuits that seek to hold governments and private 
companies liable for the damages allegedly caused by climate change.  
 
Thirteen cases of climate litigation have been filed in Canada. Of these four are particularly 
worth noting. In November, 2018 Environment Jeunesse (ENJEU) filed a class action 
lawsuit against the Government of Canada claiming that the federal government’s failure to 
adopt certain greenhouse gas emission targets violates the rights and freedoms of the 
“class”, defined as all Quebec citizens aged 35 and under. ENJEU stated that the 
government’s “inaction” on climate change constitutes bad faith and is an unlawful and 
intentional interference with the right of class members to life, liberty, and security of the 
person as well as their equality rights. In July 2019, the Quebec Superior court rejected the 
lawsuit while finding that the issues were appropriate for court review, thus leaving the 
door open for another claim. 
 
In October, 2019, a group of 15 youths, aged 10 to 19, from across Canada filed a lawsuit in 
the Federal Court of Canada against the federal government claiming that the government 
had failed to “maintain a stable climate system capable of sustaining human life and 
individual liberties, thereby violating the Canadian Charter of Rights and Freedoms, and 
failing to protect public 
trust resources and 
Canadian children. They 
sought declaratory relief, as 
well as an order requiring 
the federal government to 
implement an enforceable 
Climate Recovery Plan to 
achieve emission 
reductions.  
 
 
 
 
 

 
West Coast Environmental Law claims: “A first step in demanding 
accountability is realizing that you're entitled to it.” This is part of their 
campaign to have cities sue Big Oil. 
https://www.wcel.org/program/climate-law-in-our-hands/bc-communities  

https://www.wcel.org/program/climate-law-in-our-hands/bc-communities
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There also are a number of new or incipient cases of litigation by municipalities against 
Alberta-based oil companies. In January 2019, the City of Victoria was the first to file a class 
action lawsuit against Alberta petroleum producers. Other British Columbia municipalities 
subsequently joined in. These lawsuits seek to recover costs incurred by municipalities to 
prevent and clean-up damage caused by events allegedly linked to climate change, such as 
floods and wildfires.  
 
In the case of Syncrude Canada Ltd. v Attorney General of Canada, Syncrude challenged the 
applicability of criminal law to the regulations requiring that diesel fuel in Canada contain 
at least two per cent renewable fuel. The Federal Court disagreed with Syncrude’s assertion 
that the production and consumption of fossil fuels are not dangerous and do not pose a 
risk to human health and safety. In an example of the use of “judicial notice” (i.e. a matter 
“clearly uncontroversial and beyond reasonable dispute”), the court stated that climate 
change “is a real, measured evil, and the harm has been well documented”. The Federal 
Court of Appeal upheld this finding. 
 
There are at least five legal principles that would be involved in the resolution of present 
and possible future climate damage lawsuits in Canada. 
 

• Canadian courts generally refrain from interfering in government policy decisions 
because “policy and planning decisions are discretionary decisions normally made at 
the high level of government dealing with the allocation of resources and the 
determination of priorities in respect of governmental services. The decisions involve 
economic, social and political considerations in deciding which statutory powers will 
be exercised, when they will be exercised, where they will be exercised, and how they 
will be exercised. These are uniquely governmental decisions and the remedy for bad 
government lies in the ballot box, not the courts”.1 
 

• With respect to lawsuits against petroleum companies in Canada for performing 
their business activities of developing, producing and transporting petroleum 
products, it must be noted that such companies are authorized by federal and 
provincial authorities to conduct their affairs for the public and economic good and 
are highly regulated and taxed at all levels of government. 
 

• In claiming damages, a claimant must demonstrate a causal link between the activity 
of the defendant and the alleged damage. In other words, a party claiming climate 
change damages against a government in Canada or against a firm operating in 
Canada that has emitted carbon dioxide must show how those emissions constituted 
an interference with the public good (e.g. by causing floods, drought or heat waves). 
 

• The Rules of Evidence generally require that a plaintiff show, through a clear chain 
of logic supported by verifiable analysis and facts, that there is demonstrable 

 
1 Osborne, supra note 47 at 199, similarly see Swaigen et al., supra note 46 at 106 
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causality between a defendant’s actions and the damage claimed. In the Syncrude 
case, the court used judicial notice to evade that requirement. 

 
• Attribution: When, as is the case with greenhouse gas emissions, the alleged damage 

is a function of accumulated emissions by millions of emitters world-wide over at 
least a century and a half and the effects, if any, will be suffered by millions of 
parties over the next century and beyond, how can one attribute responsibility for 
damage and qualification to receive compensation? 

 
Canada ratified the Paris Agreement on October 5, 2016. Canada’s treaty obligations under 
that Agreement do not include any requirement that Canada: 
 

• meet any specific GHG emissions reduction target; 
• pay any penalty if it fails to meet its voluntary emissions reductions targets; 
• pay any specific amount or share of the collective financing for developing 

countries; 
• use any specific set of policy instruments (e.g. taxes, regulations, subsidies, etc.) in 

pursuing its voluntary emissions reductions goals.  
 
It is troubling to see that, in all of the lawsuits that have been launched by and against 
governments in Canada to date, in no case has a government  or company challenged the 
scientific or economic grounds on which the claims for injury were made. One can only 
speculate about the political judgements that lie behind such failures to address what is 
arguably the weakest parts of the environmentalist legal case. Sooner rather than later, 
some government or other party with the funds to take a stand may have to rise to the 
occasion. 
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Litigating Climate Change in Canada – 
Evidence over Ideology  
 
 
Some prominent law firms in Canada have recently published papers analysing what many 
see as an increasing trend – the filing of lawsuits that seek to hold governments and private 
companies liable for the damages allegedly caused by climate change. According to a recent 
report from the U.K.-based Grantham Institute on Climate Change and the Environment, 
there were 154 climate change lawsuits filed in the United States between 2017 and 2019, 
and over 300 such claims filed in 27 other different countries across the world. A small, but 
probably increasing, number have been filed in Canada. 
 
For those interested in a discussion of the legal principles involved and how legal 
principles might apply differently in Canada than they do in the United States, there is a 
very informative paper written by Thomas Trachsler on behalf of McMillan Binch 
Mendelsohn, that can be found here: 
 
https://mcmillan.ca/Files/LitigatingClimateChange-Cda_1207.pdf 
 
The purpose of this note is to offer the perspective of an energy economist and climate 
skeptic concerning some of the key arguments that are being raised, and not being raised, 
in Canadian courts. 
 

The Cases Filed in Canada and Other Countries 
 
According to the University of Victoria Law Centre, there have been four categories of 
climate litigation filed worldwide. 2   
 

a) Actions against public agencies for acts or omissions that contribute to climate 
change; 

b) Actions against public agencies to require consideration of climate change impacts 
on decision-making; 

c) Civil lawsuits against private entities that emit greenhouse gases (primarily in 
nuisance, with some in negligence); and 

d) Actions by the regulated entities against public agencies regulating greenhouse gas 
emissions. 
 

Depending on how one defines them, there have been up to 13 cases of climate litigation 
filed in Canada to date. Four of them are particularly worth noting.  

 
2 http://www.elc.uvic.ca/publications/climate-change-litigation-backgrounder-c1/ 
 

https://mcmillan.ca/Files/LitigatingClimateChange-Cda_1207.pdf
http://www.elc.uvic.ca/publications/climate-change-litigation-backgrounder-c1/
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In November, 2018 Environment Jeunesse (ENJEU) filed a class action lawsuit against the 
Government of Canada, in which ENJEU claimed that the federal government’s failure to 
adopt certain greenhouse gas emission reduction targets violates the rights and freedoms 
of the “class”, defined as all Quebec citizens aged 35 and under. ENJEU stated that the 
government’s “inaction” on climate change constitutes bad faith and is an unlawful and 
intentional interference with the right of class members to life, liberty and security of the 
person as well as their equality rights. It also contends that the future socio-economic costs 
of climate change will disproportionately burden younger generations. 
 
The federal government did not argue it had caused no damage. It did not even document 
the several billion dollars it is now spending on climate-related policies and programs. 
Instead, it argued that the courts were not the proper place to determine the issue and that 
allowing it to proceed would constitute an unjustified interference by the courts. In effect, it 
argued that the issue was one for public policy to decide as determined by the elected 
governments and legislatures. In July 2019 the Quebec Superior Court held that the issues 
raised by ENJEU were appropriate for court review and indeed that the “mission and 
objectives of the group are admirable on the sociopolitical level”,  rather astounding 
findings given the nature of the claims. However, it found fault with how the “class” had 
been defined as it was “too subjective and limiting in their nature to form the basis of an 
appropriate group for the purpose of exercising collective action”. ENJEU appealed the 
court decision. Regardless of the outcome, it is clear that the Quebec Superior Court 
has “left the door open” for another claim. 
 
In October, 2019, a group of 15 youths, aged 10 to 19, from across Canada filed a lawsuit in 
the Federal Court of Canada against the federal government claiming that the government 
had failed to “maintain a stable climate system capable of sustaining human life and 
individual liberties,” thereby violating the Canadian Charter of Rights and Freedoms, and 
failing to protect public trust resources and Canadian children. They sought declaratory 
relief, as well as an order requiring the federal government to implement an enforceable 
Climate Recovery Plan to achieve emission reductions. The plaintiffs were supported by 
various NGOs including Our Children’s Trust, the David Suzuki Foundation and the Pacific 
Centre for Environmental Law and Litigation. 
 
Let us pause here to reflect on the fact that a group of children barely old enough to know 
what governments and courts do filed a lawsuit demanding action and damages. They 
obviously do not have the funds to pursue this on their own and it is highly doubtful that 
the idea for doing so originated with the youngsters. It should be evident that they are 
being used as tools by environmental groups whose goals have little or nothing to do 
with protecting the rights of the young and everything to do with attempting to 
influence public opinion and to change policy. This might be described as enviro-
child exploitation. 
 
There also are a number of new or incipient cases of litigation by municipalities against 
Alberta-based oil companies. In January 2019 the City of Victoria was the first to file a class 
action lawsuit against Alberta petroleum producers. Other British Columbia municipalities 
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have subsequently joined in. These law suits are similar to the many that been initiated by 
state and municipal governments in the United States against Exxon, other oil companies 
and the American Petroleum Institute. The suits seek to recover costs incurred by 
municipalities to prevent and clean-up damage caused by events allegedly linked to climate 
change, such as floods and wildfires.  
 
In the case of Syncrude Canada Ltd. V. Attorney General of Canada, Syncrude challenged a 
provision of the federal Renewable Fuel Regulations made pursuant to the Canadian 
Environmental Protection Act, 1999. The provision required that diesel fuel produced, 
imported, or sold in Canada contain at least 2 per cent renewable fuel. In its challenge, 
Syncrude argued that the dominant purpose of the provision was to regulate non-
renewable resources and promote the economic benefits of creating a demand for biofuels 
in the Canadian marketplace. This, it argued, was not a constitutionally sound use of the 
federal criminal law power, as any prohibition of harm was merely ancillary (i.e. 
incidental).  
 
In ruling on the case, the Federal Court disagreed with Syncrude’s assertion that the 
production and consumption of fossil fuels are not dangerous and do not pose a risk to 
human health or safety. Specifically, it stated: 
 

“there is a real evil and a reasonable apprehension of harm in this case. The evil of 
global climate change and the apprehension of harm resulting from the enabling of 
climate change through the combustion of fossil fuels has been widely discussed and 
debated by leaders on the international stage. Contrary to Syncrude’s submission, this 
is a real, measured evil, and the harm has been well documented”. 

 
For those who are intimately familiar with issues in debate over climate science, economics 
and policy, such a statement by the court is remarkable for how baseless it is. One wonders 
whether the court even considered evidence on these points, or simply relied on the 
Justices’ reading of the Toronto Star that day. 
 
To make matters even worse, the Federal Court of Appeal upheld the decision of the 
Federal Court, and stated: 
 

“It must be recalled that it is uncontroverted that GHGs are harmful to both health and 
the environment and as such, constitute an evil that justifies the use of the criminal 
law power.” 

 
Such findings are consistent with “judicial notice” , a procedural mechanism that “allows 
uncontroversial facts to be established without evidentially proof”.3 This means that a 
judicially noticed fact is not subject to the usual process for testing evidence such as sworn 
evidence and cross-examination. The Supreme Court has stated that judicial notice 

 
3 https://live-cirl.ucalgary.ca/sites/default/files/2015%20Symposium/ENG_Judicial%20Notice%20of%20Climate%20Change_Powell.pdf 
 

https://live-cirl.ucalgary.ca/sites/default/files/2015%20Symposium/ENG_Judicial%20Notice%20of%20Climate%20Change_Powell.pdf
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“dispenses with the need for proof of facts that are clearly uncontroversial or beyond 
reasonable dispute”.   
 

Examining Some Issues of Fact 
 
I do not propose here to summarize all the contending points of fact that differentiate the 
“alarmist” case from the “skeptic” one with respect to the science, the economics, or the 
policy responses.  
 
I will comment only that the relatively simplistic claim that underlies many of the climate 
lawsuits is that “fossil fuels cause global warming”. Advocates of the thesis that humans are 
causing catastrophic global warming base their claims on the emissions trends from about 
1970 to 2000. Skeptics counter that the relevant historical record as to what influences 
changes in global climate and temperature goes back millions of years, not just some 
arbitrarily-chosen recent 30-year period. In fact, even if one limits one’s historical analysis 
to the period since 1860, when most fossil fuel combustion occurred, the relationship 
between the trends in world fuel consumption (WFC) and the “Global Surface Air 
Temperature Anomaly” does not remotely show correlation, let alone causation. See the 
following graph, produced by Ron Clutz.4 
 

 
 
As you will note from the graph, fossil fuel consumption has risen steadily since 1860 and 
especially since 1950, while global temperatures have risen and fallen in an erratic pattern 
that changes direction roughly every 30 years. 
 

 
4 https://rclutz.wordpress.com/2020/06/24/2020-update-fossil-fuels-%e2%89%a0-global-warming/ 
 

https://rclutz.wordpress.com/2020/06/24/2020-update-fossil-fuels-%e2%89%a0-global-warming/
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In 2013, the Intergovernmental Panel on Climate Change (IPCC) issued the AR5 report 
which stated that there had been no statistically significant warming for the 15 years prior 
to the report, despite a continuing rise in carbon dioxide emissions and concentrations.5  
The previous year, 2012, the IPCC issued a special report on Extreme Weather (IPCC SREX). 
Dr. Judith Curry, a prominent climate scientist and then Chair of the School of Earth and 
Atmospheric Sciences at the Georgia Institute of Technology, testified before the U.S. Senate 
and summarized these two reports as follows: “The IPCC AR5 and SREX find little evidence 
that supports an increase in most extreme weather events that can be attributed to humans, 
and weather extremes in the U.S were generally worse in the 1930’s and 1950’s than in recent 
decades”.  
 

 
Excerpt of IPCC AR5 report stating a hiatus in global mean surface warming of the past 15 years (to 2012). 

 
 

 

5 SPIEGEL: What could be wrong with the models? 

Storch: There are two conceivable explanations -- and neither is very pleasant for us. The first possibility is that less global warming is 
occurring than expected because greenhouse gases, especially CO2, have less of an effect than we have assumed. This wouldn't mean 
that there is no man-made greenhouse effect, but simply that our effect on climate events is not as great as we have believed. The 
other possibility is that, in our simulations, we have underestimated how much the climate fluctuates owing to natural causes. 

“SPIEGEL: That sounds quite embarrassing for your profession, if you have to go back and adjust your models to fit with reality… 

Storch: Why? That's how the process of scientific discovery works. There is no last word in research, and that includes climate 
research. It's never the truth that we offer, but only our best possible approximation of reality. But that often gets forgotten in the way 
the public perceives and describes our work. 

 https://www.spiegel.de/international/world/interview-hans-von-storch-on-problems-with-climate-change-models-a-906721.html  

https://www.spiegel.de/international/world/interview-hans-von-storch-on-problems-with-climate-change-models-a-906721.html
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Examining Some Issues of Principle 
 
I am not a lawyer and I claim no expert knowledge of the law. My reading, however, has led 
me to observe that there are at least five legal principles that could be involved in the 
resolution of present and possible future lawsuits in Canada. 
 

• Legal authorization and the public good: With respect to lawsuits against 
petroleum companies in Canada for performing their business activities of 
developing, producing and transporting petroleum products, it must be noted that 
such companies are authorized by federal and provincial authorities to conduct 
their affairs for the public and economic good and are highly regulated and taxed at 
all levels of government. 
 

• Public Authority Liability and Legislative Immunity: With respect to 
lawsuits against Canadian federal and provincial governments, Canadian courts 
generally refrain from interfering in government policy decisions because “policy 
and planning decisions are discretionary decisions normally made at the high level of 
government dealing with the allocation of resources and the determination of 
priorities in respect of governmental services. The decisions involve economic, social 
and political considerations in deciding which statutory powers will be exercised , 
when they will be exercised, where they will be exercised, and how they will be 
exercised. These are uniquely governmental decisions and the remedy for bad 
government lies in the ballot box, not the courts”.6 
 

• Causation: In claiming damages, a claimant must demonstrate a causal link 
between the activity of the defendant and the alleged damage. In other words, a 
party claiming climate change damages against a government in Canada or against a 
firm operating in Canada that has emitted carbon dioxide must show how those 
emissions constituted an interference with the public good (e.g. by causing floods, 
drought or heat waves). 
 

• The Rules of Evidence: It is not enough to cite claims of “climate emergency”, to 
refer to mathematical model-based climate predictions, or to cite the fact that 
Canada’s GHG emissions are increasing. In most cases, one must show through a 
clear chain of logic supported by verifiable analysis and facts that there is 
demonstrable causality between a defendant’s actions and the damage claimed. The 
exception, as demonstrated in the Syncrude case, is when the courts take it 
upon themselves to “take judicial notice” of the dangers of GHG emissions as 
“evil”, thereby eliminating the need for evidence. 

 

 
6 Osborne, supra note 47 at 199, similarly see Swaigen et al., supra note 46 at 106 
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• Attribution: When, as is the case with greenhouse gas emissions, the alleged 
damage is a function of accumulated emissions by millions of emitters world-
wide over at least a century and a half and the effects, if any, will be suffered 
by millions of parties over the next century and beyond, how can one attribute 
responsibility for damage and qualification to receive compensation? 

 
Public Authority and Legislative Immunity 
 
One corollary of the public authority and legislative immunity principle, I would think, 
would be that governments cannot be sued because politicians fail to deliver on the 
promises that they make either in election campaigns or in between elections. If the courts 
were empowered to impose on the Canadian public penalties for politicians’ broken 
promises, I dare say they would have little time for other matters.  
 
It is sometimes assumed that governments are obliged legally to honour commitments 
made at international conferences and that domestic courts can enforce such 
commitments. None of the suits filed in Canada have made the case for this so far, but 
similar cases have made headway in the Netherlands. 7  [Note: due to COVID19 the 
‘Urgenda’ ruling by the Dutch courts on ‘climate change action’ has been dismissed in light 
of more pressing issues. 8]  There is a difference between the statements that politicians 
make at conferences and the terms of international treaties. When Canada enters into and 
Parliament ratifies an international treaty, the commitments under that treaty are legally 
binding on Canada. Canada signed the Paris Agreement on April 22, 2016, and ratified it on 
October 5, 2016.  Canada’s treaty obligations under that Agreement include: 
 

• The obligation to submit GHG emission reduction targets (referred to as nationally 
determined contributions, or NDCs) and to update these targets every five years; 

• The obligation to contribute to collective climate financing for developing countries 
by mobilizing U.S. $100 billion per year by 2020 from public and private sources;  

• The obligation to regularly report on and undergo review of its GHG emissions, 
climate action, and progress towards targets; and 

• The obligation to report regularly on its provision of climate finance to developing 
countries. 
 

See more details here: 
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/united-nations-
framework-climate-change.html 
 
 
 

 
7 https://www.lexology.com/library/detail.aspx?g=e62c46e5-4bc4-440a-b7a9-616849ddb2bc  
8 https://www.dutchnews.nl/news/2020/03/cabinet-delays-climate-change-plans-corona-measures-cut-air-pollution/  

https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/united-nations-framework-climate-change.html
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/united-nations-framework-climate-change.html
https://www.lexology.com/library/detail.aspx?g=e62c46e5-4bc4-440a-b7a9-616849ddb2bc
https://www.dutchnews.nl/news/2020/03/cabinet-delays-climate-change-plans-corona-measures-cut-air-pollution/
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It is notable what the Paris Agreement does not do:   
 

• It does not require Canada to meet any specific 
GHG emissions reduction target; 

• It does not require Canada to pay any penalty if it 
fails to meet its voluntary emissions reductions 
targets; 

• It does not require Canada to pay any specific amount 
or share of the collective financing for developing 
countries; 

• It does not require Canada to use any specific set of policy instruments (e.g. taxes, 
regulations, subsidies, etc.) in pursuing its voluntary emissions reductions goals.  

 
Contrary to the general public and media perception, therefore, Canada has no legal 
obligation arising from international treaties to reduce GHG emissions. The targets 
that have been set to date are political, and can be reset by each government. 
 
Causation 
 
The Thomas Trachsler paper previously referenced has a useful discussion of the factors 
that “complicate” the task of proving that global warming causes specific damages. 
 
“The greenhouse effect is not directly observable nor can it be easily tested or proven 
by experimentation. 
 
The connection between higher global temperatures and some of its possible 
consequences is obscure and difficult to prove. 
 
The global climate is complex and subject to significant natural variation. It is difficult to 
determine whether higher temperatures or an increased frequency of hurricanes are simply 
manifestations of natural variation or “abnormal” and connected to man-made causes. 
[Indeed, I would add that there is no evidence of increased hurricane activity at all.] 
 
Even if the general effects of global warming are accepted as provable, it is even more difficult 
to prove that a single event is causally connected to global warming.  
 
Climate change is global in cause and effect: there are innumerable industrial and non-
industrial sources of greenhouse gas pollution [sic} around the world, and the effects of global 
warming will also manifest themselves globally. 
 
Greenhouse gases work cumulatively: the current concentration of atmospheric carbon 
dioxide is the result of over 200 years of excessive pollution and today’s emissions will 
contribute to the global warming for decades to come.” 
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Trachsler’s use of the term “pollution” to describe carbon dioxide shows which side of the 
climate debate he is on. 
 
 
The Rules of Evidence 
 
A court of law is first and foremost an evidence-based proceeding, and detailed rules are 
applied (or should be allied) with respect to submitting and accepting anything as evidence 
for the purpose of reaching a decision. Ron Clutz9 recently provided a useful analysis of 
what is meant by evidence-based decision making. He noted that, in most legal 
proceedings, causation is inferred by applying “accepted causative factors, generally the 
Bradford Hill factors”. These include strength of association, consistency, specificity, 
temporality, biological gradient, plausibility, coherence, experiment and analogy”.10 
 
With respect to climate change, there are a series of questions (i.e. a chain of logic) that one 
might wish to have answered in turn to arrive at the conclusion that greenhouse gas 
emissions are causing damage to human health and economies. Daniel Roberts, an 
American writer who comments on climate issues from the alarmist perspective, has 
offered a simple, somewhat comprehensive framework of questions, showing that answers 
to each one impact on the others. 
 
They start with the obvious one. Do rising fossil fuel emissions cause temperatures to rise? 
Those who are knowledgeable about climate policy realize that there are many other 
questions that must be answered before one can come to that conclusion. Are temperatures 
always rising along with CO2? Do temperature rises precede or follow changes in CO2 
emissions? Has chance been eliminated? How much do natural factors and variability 
confound the association? And so on.  
 
Once one has addressed these uncertainties, there are other logical questions. How much 
will human activity produce GHG emissions through 2100? How much will global average 
temperature rise in direct response to those GHG emissions? How will natural systems (e.g. 
glaciers, ocean currents and temperatures, clouds, etc.) respond to that rise in 
temperatures? How will those effects translate into damage to human health and 
economies?  
 
Strict adherence to the rules of evidence should be welcomed by climate skeptics and the 
general public. Unfortunately, the use of “judicial notice”, as in the Syncrude case, arguably 
represents an “end run” around the need for evidence-based decision making, and should 
be of very great concern to governments, companies and the public alike.  
 
 
 

 
9 https://rclutz.wordpress.com/2015/11/05/objection-asserting-facts-not-in-evidence/ 
10 https://www.healthknowledge.org.uk/e-learning/epidemiology/practitioners/causation-epidemiology-association-causation 
 

https://rclutz.wordpress.com/2015/11/05/objection-asserting-facts-not-in-evidence/
https://www.healthknowledge.org.uk/e-learning/epidemiology/practitioners/causation-epidemiology-association-causation
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Attribution 
 
The difficulties in attributing responsibility for greenhouse gas emissions and eligibility for 
compensation for any adverse effects are so many and diverse that they are difficult to 
summarize. 
 
Responsibility for emissions can be assessed in terms of fuels, actors (i.e. consumers, 
producers, governments, etc.) and countries. It can even be argued in terms of generations 
 
The consumption of fossil fuels began over four thousand years ago but increased 
significantly in the eighteenth century following the discovery of the steam engine and the 
beginnings of the industrial revolution. Coal came to dominate energy markets and did so 
throughout the eighteenth, nineteenth and early twentieth centuries. With the invention of 
the motor car in the late 19th century, oil consumption grew , followed by that of natural 
gas. Today, natural gas is the fastest growing form of fossil fuel use. The history of fossil 
fuel use by fuel is summarized in the following graph. 
 
 

 
 

Source: https://ourworldindata.org/fossil-fuels 
 

 
 

https://ourworldindata.org/fossil-fuels
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If one examines the sources of fossil fuel emissions, especially with respect to oil and 
natural gas, it quickly becomes clear that approximately 80% of the emissions from the fuel 
cycles occur at the final 
consumption (i.e. combustion) 
stage. Exploration, development, 
production, transportation, 
refining, and distribution account 
for only 20%. So, it is the people 
who use fossil fuels for the 
energy services they provide 
who are by far the largest 
emitters, not the fossil fuel 
companies or the oil producing 
companies per se. Some activists 
may claim that it is the 
production of fossil fuels that 
drives consumption, but common 
sense, as well as history, shows 
that producers only invest when 
they have a market to serve.  
 
There are billions of people who have chosen to use coal, oil and natural gas over the past 
150 years, and billions more who will do so in future. To whom shall the courts assign 
responsibility and in which proportions? 
 
Assigning responsibility by countries or even groups of countries is similarly difficult. From 
the beginning of the industrial revolution until about 1990, the member countries of the 
Organization for Economic Cooperation and Development (OECD) were by far the largest 
consumers of fossil fuels due to their advanced levels of industrialization and higher 
incomes, Starting around 1990, however, the sharply higher rates of economic growth in 
Asia caused that region’s share of fossil fuel consumption and related emissions to increase. 
By 2019, the non-OECD countries accounted for 64% of global emissions, with the fastest 
growth occurring in China, India, Southeast Asia and the Middle East.11 All authoritative 
sources of future energy supply, demand and emissions project this trend to continue 
indefinitely. Accordingly, if one were to assign responsibility by country or region for 
the emissions that will have accumulated in the period to 2100, focusing on North 
America would be looking in the wrong place. 
 

 
11 https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2020-
full-report.pdf 

 
Image licensed from Shutterstock 

https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2020-full-report.pdf
https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2020-full-report.pdf


 

 

Page | 16 

  
 
 
Determining eligibility for compensation encounters equally formidable challenges. The list 
of failed predictions by advocates of climate alarm is a very long one.12 Suffice it to say that 
the catastrophic effects predicted in films like the ones promoted by Al Gore have never 
occurred, and the trends in extreme weather events are almost all in precisely the opposite 
direction to those who claim that a climate catastrophe is pending.  
 

 
 

Source: https://friendsofscience.org/assets/documents/97_Consensus_Myth.pdf  
 
 

The most fear-inspiring projections of global climate catastrophe are based on the 
projections of mathematical models operated by or for the Intergovernmental Panel on 
Climate Change (IPCC). The reliability of these computer model predictions (simulations) – 
which are still being used by governments to determine global warming policy based on 
future climate risks – has been under intense scrutiny for years. In 2007, top IPCC 

 
12 https://wattsupwiththat.com/2014/04/02/the-big-list-of-failed-climate-predictions/ 
 

https://friendsofscience.org/assets/documents/97_Consensus_Myth.pdf
https://wattsupwiththat.com/2014/04/02/the-big-list-of-failed-climate-predictions/
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scientist Jim Renwick admitted that 
climate models do not account for half 
the variability in nature and therefore 
are not reliable.13 The performance of the 
models since that time has been even 
worse. As Canadian Professor Ross 
McKitrick and other analysts have shown, 
the IPCC models “run too hot”, which is to 
say that the changes in average global 
temperature that have occurred to date are 
well less than 50 per cent of what the 
models predict should have happened, and 
there is no reason to believe that their 
accuracy will improve in future.  
 
Models are not crystal balls. More to the 
point, the projections of mathematical 
models eighty years hence do not equal 
evidence. They cannot be relied upon 
even generically to determine what 
changes will occur in the climate and 
certainly not when and where they will 
occur. 
 
 
Lawsuits as Political Tools and “Lawfare” 
 
Environmental groups in Canada have long used lawsuits and other legal means such as 
seeking injunctions to frustrate regulatory processes, rally the opposition of certain groups 
against economic development, delay projects, and otherwise impede the efficient public 
assessment and review of energy production and infrastructure projects. There is a well-
funded set of non-governmental organizations who have had major adverse effects on the 
progress of specific projects that they oppose. Even when the specific grounds used for 
challenges relate to alleged adverse effects on air, land and water, the heavy focus on fossil 
fuels projects suggests that climate alarm is a major source of inspiration for these groups. 
Their legal “warfare”, sometime referred to as “lawfare”, has been very effective.  
 
Despite hundreds of lawsuits initiated against industry and governments in the United 
States claiming the rights to damages from climate change, very few have succeeded. The 
continuation of these suits seems motivated partly by the hope that some district court 
somewhere will render a decision that will open the floodgates to massive settlements such 
as those that were extracted from certain tobacco and pharmaceutical companies. The 
result would be fabulous paydays for the legal firms involved. More likely in the short 

 
13 Marc Morano, The Politically Incorrect Guide to Climate Change. Regnery Publishing, Washington, 2018 

https://blog.friendsofscience.org/wp-
content/uploads/2020/02/When-Climate-Prophecy-Fails-FINAL.pdf  
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term is the concerted effort to paint resource industries and governments that 
endorse resource development as villains to be opposed not only in the courts but 
also at the ballet box. 
 
In this regard, it is especially troubling to see that, in all of the lawsuits that have been 
launched by environmental NGOs and others against governments in Canada to date, no 
government has yet challenged the scientific or economic grounds on which the 
claims for injury are made. It is also troubling that no private company, including those 
who are large industrial emitters inside or outside of the hydrocarbons industry, has ever 
endeavoured to make the case that, on scientific and economic grounds, Canadian GHG 
emissions are not causing harmful climate change. 14 15 
 
One can only speculate about the political judgements that lie behind such failures to 
address what is arguably the weakest parts of the environmentalist legal case. Sooner 
rather than later, some government or other party with the funds to take a stand may have 
to rise to the challenge of doing so. 
 
 
 

 
  

 
14 https://friendsofscience.org/assets/documents/Climate%20Change%20Your%20Mind.pdf  
15 https://friendsofscience.org/assets/documents/Alberta%20Climate%20Future%20rebuttal.pdf  

https://friendsofscience.org/assets/documents/Climate%20Change%20Your%20Mind.pdf
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